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J08824a DECLARATION OF PROTECTIVE COVENANTS

FOR

KHAN PLANNED UNIT COMMERCIAL DEVELOPMENT

THIS DELCARATION OF PROTECTIVE COVENANTS is made by TOWER
WEST HOLDINGS, LLC, a Wyoming limited liabitity company, “Declarant” for itself,
is successors, grantees, and assigns this 4574day of

2008, _i;élﬁ:ﬁ.ﬂt?(_____,_____.

ARTICLE |
PROPERTY DESCRIPTION

Section 1. Declarant is the owner of the following real property (the "Praperny”)
located in the City of Gillette, Campbeli County, Wyoming described as:

KHAN PLANNED UNIT COMMERCIAL DEVELOPMENT

and depicted and described on the final plat recarded in the rea! estate records of

Campbeil County in Book of Plat Maps as Reception No. _ 908823 , Book
9 ... Page 56 {hereinafter referred to as the "Plat").
ARTICLE H

OBJECTS AND PURPOSES

All Property within the Planned United Commercial Development is hereby
made subject to the following covenants, conditions. restrictions, reservations,
charges, liens and easements, all of which shali be desmed to run with the Property
and each and every portion thereof, to ensure proper use and appropriate
development, improvement and maintenance of the Property so as to, but not as a
planned or common interest development.

ARTICLE 1l}
DEFINITIONS

Section 1. "Building Area” shall mean all those areas shown on a final site
plan for the Khan Planned United Commercial Development which are incorporated
herein by this reference, and which are from time to time covered by a building or other
commercial structure,

Section 2.  “Comimon Area" shall mean ail those areas which are intended for
common use and enjoyment of some or ali Owners.
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Section 3. "Declarant" shall mean and refer to Tower West Holdings, LLC, its
successors andfor assigns, if such successor or assigns are Owners of any portion of
the Property and are designated by Tower Wesl Holdings, LLC to perform the
obiigations of the Declaran{ hereunder,

Section4.  "Lot" shall mean and refer 1o the parcels of fand within the Khan
Planned Unit Commercial Development.

Section 5. “Occupant” shall mean any Person or Lessee from time fo time
entitied to the use and/or occupancy of any portion of a building under an ownership

right or any lease, sublease, assignment, license, concession, or other similar
agreement,

Section 8,  "Owner" shall mean and refer ta the record owner, whether one (1)
Or more persons or entities, of fee simple tille to Lot, but excluding those having such
interest solely as security for the performance of any obligation, in which event the
equitable owner or such fee simple titte shall be deemed o be the Ownar thereof.

Section 7. "Site Plan” shall mean and refer to the final Khan Plan Unil
Commercial Development for the Propecty.

Section 8. "Business Assaciation” shall mean the Khan Business Associalion.

Seclion 8. “"Parking Areas” shall mean all those areas idenlified on the plat for
parking and the use of which shalt be available to ali Lot Owners within the subdivision.

ARTICLE iv
CONSTRUCTION OF IMPROVEMENTS AND SIGNAGE

Section 1. Buildings and Improvements: All bulldings and improvements shall
conform 1o the Khan Planned Unit Commerciat Development as approved by the City of
Gillelte and this Declaration of Covenants, and be approved by Declarant. Prior to
construclion, reconstruction, replacement or modification (collectively referred o as
"Construction”) of any building or other improvements on any lot within the
Development, the Owner shall deliver to Declarant or its designated representative a
complete sel of schemalic site, srchitectural, and other plans showing, amang other
things, the location of all intended facilities and improvements to the Lot, including
parking areas, automobile ingress and egress, schematic architectural, floor plans and
improvements to the Lot, ait of which are hereinafler called "Plans and Specifications.*
All ulility lines service to the Lot shall be buried underground.

Section 2. Plan Approval

{a) Procedure. Within thirty (30) days after the submission of the Plans
and Specifications, Declarant shalt notify the Owner whether the same are
approved or disapproved. Any disappraval shall set forth the general reasons for
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such disapproval. Thereatter, the Owner shall revise its Plans and Specifications
to incorporate such changes as may be requesied lo secure Declarant's
approval, and shall deliver completed copies of the revised Plans and
Specifications to Declarant. To the extent any subsequent material changes are
made by the Owner to any approved Pfans and Specifications, such changes
shall be subject to the provisions of this Section 2 and the Owner shall secure
the approval of Declarant in the manner provided herein,

(b} improvement Designs. Al improvement designs shail also be
subject to the review by the Engineering, Building and Planning Division of the
City of Gillette.

{c} No Liabilily. Declarant shall not be fiable in damages or otherwise
for any reason. inciuding any mistake in judgment, negligence or nonfeasance,
arising out of or in connection with the approvat or disapproval or failure to
approve or disapprove any application submilted pursuant to this Declaralion.
The Owner agrees that, by acquiring tille 10 its Lot and submission of such plans,
drawings and/or specifications, it will not bring any action or suit against
Dectarant to recover any such damages. In addition, the Owner shall indemnify,
defend, protect and hold Declarant and is officers, directors, shareholders,
employees and agents harmless for, from and against any and alf causes of
action, claims, liabilities, losses, damages, costs and expenses {including
reasonable attorneys fees and court costs) arising out of or related to the
approval or disapproval of any plans, drawings and/or specifications submitted to
Declarant by or on behalf of the Owner or its Occupants, No approval shall be
considered an approval of the plans, drawings and/or specifications from an
engineering perspective or a delermination that they meet building,
environmental of engineering design standards, or that any such buildings or
improvements have been built in accordance with such plans, drawings and/or
specifications.

Section 3. Monument Signs. The Owner's Lot may have, subject to the City of
Gillette ordinances, one freestanding monument sign on the Lot. Such monument sign
shall display a single designation for an Occupant of the Lot. The initial design of the
monument sign structure (including without fimitation, height and size) shall be subject
lo appiicable ordinances and be approved by Declarant. The cost of constructing,
installing, maintaining, operating, repairing and reptacing such monument sign structure
and sign fascia shall be paid by the Owner.

Section 4. Building Sians. There shall be no other signs, banners or similar
advertising media aliowed on the Lot, except directional signs, handicap parking signs,
and signs on buildings.. All exterior building signs shalf be reslricted to identification of
the businesses or services focated or provided on the Lot and shall be subject to
applicable city ordinances.
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Section5.  General Construction Requiremeants:

(a) Manner of Performance. All work perfarmed in the construction,
maintenance and repair of any building, landscape, sign or other improvements
located on the Lot shall be completed as expeditiously as possible and in such a
manner as not to unreasonably interfere, obstruct or delay (i) access to or from
the Property or another Lot or any pan thereof, or to or from any public right-of-
way, (ii} construclion work being performed on the another Lot, or {iii) the use,
enjoyment or occupancy of the any Lot by Declarant. Unless otherwise
specifically stated herein, the Owner shall, al its sole cost and expense, promptly
repalir and restore all buildings, signs and common area improvements damaged
or destroyed in the performance of such work or otherwise.

Any person constructing a building on a Lol shall maintain in full force and
effect a policy of builders risk insurance with such coverage as may be required

by the City of Gillette for any contractor constructing a dwelling within the cily
lirits,

Any damage done to sidewalks, streets, or curbs during the construction
of the dwelling shall be the financial responsibility of the Lot Owner,

During construction, all contractors and Qwners shall be required to have
adequate trash bins on the property. No trash shall be allowed to lay on the

surface of the Lot. All trash shall be dumped into the trash containers an a daily
basis.

All contractors shall provide a portable toiiet on their properly for use by all
taborers working at the site.

No surplus cement shali be allowed to be dumped on any lots located
within the subdivision, nor shall any materials or excess dit from one lot be
placed on an adjoining lot without the approval of the adjacent lot owner,

All City of Gillette Nuisance Ordinances shall apply to alf [ols and shall be
enfarced.

(b)  Staging. Staging for the construction, maintenance and repair of
any building, sign or other improvements located on the Lot, inciuding, without
limitation, the location of any temporary butldings or construction sheds, the
storage of building materials, and the parking of construction vehicles and
equipment, shall be fimiled to and take place only on the Lot. Unless otherwise
specifically stated herein, the Owner shall, a1 its sole cost and expanse, promplly
repair and resiore or cause to be promptly repaired and restored o its prior
condition all buildings, signs and Common Area improvements, if any, damaged
or destroyed in the performance of such work.
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(c) Standards of Work. Al work performed in the construction,
maintenance and repair of any building, sign or other improvements located on
the Lot shall be done in & good and workmanlike manner and in accordance with
good design and engineering standards.

(d)  Lighting.

(i) Required Lighting. The lighting for the Common Areas and
the Lot shall remain on each day from dusk until 11:00 p.m. The Lot
Qwner shall, at its expense, keep any exterior building security lights on
from dusk until dawn. No Lot QOwner shall allow lighting from his Lot to
incidentally shine on another Lot without the consent of the Lot owner.

(i) Qverlime Lighting. The panies recognize that the hours of
operation of the businesses focated on the Property may be different
from each other and, accordingly, that an Owner may wish o illuminate
the Common Area on a Parcel beyand the hours required under Section
5(d)(i). Therefore, any Owner shall have the right to require that the
Common Area lights on a Parcel be illuminated beyond the hours
required under said Section, provided that such requesting Owner
notifies the Owner of the Lat to be lighted of such request not less than
fifteen (15) clays in advance. In its notice, the requesting Owner shail
state the periad during which it wishes the lighls 10 be kept on, and the
requesting Ownar shall pay lo the Owner of the Lot to be lighted the cost
af the electricity required 1o iluminate such lights beyond the hours
required in Section 5(d)(i) within thity (30) days after receipt of an
invoice therefore,

{e) Mechanics’ Liens, f any mechanics', materialmen's, architects', or
other design or construction fiens shall be filed against the Properly or any Lot
for any work done or materials furnished in connection with the Lot, the Owner
shall: within thinty (30) days after the filing of such fien, either (i) cause any such
outstanding tien or claim of lien to be released of record, or (i} give such
assurances as would enable a title insurance company to insure over said
outstanding lien or claim of lien. The Owner shall indemnify, defend, prolect and
hotd Declarant and their respective officers, directors, shareholders, employees
and agenls hamless for, from and against any and alf causes of action, claims
liabilities, losses, damages, costs, expenses (including reasonable attorneys’
fees and court costs), liens and claims of lien arising out of or in any way
connected with the performance of such work.

{f) Indemnity. In addition 1o other indemnification set farth herein, the
Owner shali indemnity, defend, protect and hold Qeclarant, and its respective
officers, directors, members, employees and agents harmless for, from and
against any and ail causes of -action, claims, habilities, fosses, costs and
expenses (including reasonable attorneys' fees and court cosls) and damages,




908824  Book 2350 o PHOTOS Page 00329
arising oul of or related to injury 1o or death of any person or damage to or
destruction of any property (i) arising out of or resuiting from any construction

activities performed by or at the request of the Owner or its Occupants, or (i)
occurring within the Property.

(g)  Debris Excavation. Al excavation 1o be conducted by an Owner
shail first be approved by the Declarant and the City of Gillette. During all
construction on the Lot, the Owner shall keep the construclion site and
surrounding areas clean and free of construction materials, trash and debris,
and shall take appropriate precautions to protect against personal injury and
property damage ta the other party and its Occupants and invitees. With regard
to excavation, and without limiting any other provision of this Declaralion. no
excavation shall be made on, and no sand, gravel, sailor olher material shafl be
remaoved from, the Lot, except in connection with the construction or alteration of
buildings or improvements approved in the manner set forth in this Declaration.
Upon completion of any such operations, exposed openings shall be backfilled
and disturbed ground shall be graded, leveled and paved or landscaped in
accordance with the approved Plans and Specifications. No excavation which

impacts or alters the drainage of other Lols within the development shall be
permiited.

(h)  Building Areas. Prior to construction, all portions of the | ot which
will be used for buildings or parking shali, unti devetoped for such building or
parking use, be either developed as parking area or seeded or graveled and be
kept weed free and clean by the Owner,

Section 6. Building Maintenance. From and afler the date construction of a
building on the Lot is completed, the exterior of such building shall be maintained by the
Owner in first class order, condition and repair.

Section7. Damage and Destryuction. If the building(s) or improvements on the
Lot are damaged or destroyed, the Owner may, but shall not be obligated to, reslore its
building(s) or improvements on the Lot. If the Owner elects to so restore its building(s)
or improvements, such building(s} or improvements shalf be restored o a condition at
ieast as good as the building(s) or improvements which existed immediately prior to
such damage or destruction. All such restoration and reconstruction shall be performed
in accordance with the following requirements as the same are applicable thereto; (i) no
work on the Lot shall be commenced unless the Owner desiring to perform the same
has in each instance complied with the appropriate provisions of this Decfaration with
respact to approval of Plans and Specifications for work performed on the Lot; and (ii)
any work shall be performed in accordance with the requirements of this Declaration If
the Owner elects not to restore its building(s) and improvements following damage and
destruction, the Owner's obligations with respect to the Common Areas on its Lot shall
continue, and the Owner shall, at its sole cost, raze its damaged building(s) and

improvements and clear and the Building Area and surrounding Comman Areas of al
debris and reclaim the property.
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Section 8. Insurance During Construction.

(a} Prior to commencing any construction aclivities within the L.ot, the
Owner shall obtain or require its contractors to obtain and tharsafter maintain so
long as such construction activity is occurring, at least the minimum inswrance
coverages set forth below:

i Workers' compensation and employer's liability insurance as
required by Wyoming law,

(i) Employer's tiability insurance in the amount of $2.000.000 each
acciden{ for bodily injury.

(i) ~ Commercial Generat Liability insurance covering all operations by
or on behalf of the general confractor. which shall include the
following minimum fimits of hability: $2.000,000 each occurrence
(for bodily injury and preperty damage).

(b)  Automobile Liability Insurance: Any automobile liabiity insurance
(bodity injury and propedy damage liabitity) including coverage for owned, hireg,
and non-owned automobites, shall have limits of fability of not less than
$1.000,000 combined single limit each accident for bodily injury and properly
damage combined. The general contractor shall require each of its

subcontractors to include in their liability insurance poiicies coverage for
Automobile Contractual Liability.

(c} Umbrella/Excess Liability Insurance: The general contractor shall
also carry umbreifa/excess liabiity insurance in the amount of $3,000,000. If

there is not per project aggregate under the Commercial General Liability policy,
the hmit shail be $5,000,000.

(d} if the construction activity involves the use of another Owner's Lot,
then the Owner of such Lot shall be named an addilional insured and such
insurance shall provide that the insurance shall not be canceled, or reduced in
amaunt or coverage below the requirements of this Declaration, without at least
thirty (30) days' prior written notice to the additional insureds and each additional
insured. If such insurance is canceled or expires then the construction Owner
shall immediately stop all work on or use of the other Owner's Lot until either the
required insurance is reinstated or replacement insurance obtained. The general
contractor shall supply each Owner Certificales with respect to all insurance
required by this Section. Notwithstanding the foregoing, wrilten permission (o use
another Owner's Lot shall be obtained before entering on the Lol Owner's
property.

{e) Effective upon the commencement of construction of any building




908824  Booy 2350 o PHOTOS rage 1031

on its Lol and so long as such building exists, an Owner shall carry, of cause {0
be carried, property insurance with “ali-risk” caverage, in the amount of 100% of
full insurable replacement cost thereof {excluding footings, foundations or
excavations).

ARTICLE V
EASEMENTS

Section 1, Utility Easements.

(@) Grant of Easements. Declarant hereby grants to the Owner, and
the Owner hereby grants to Declarant, for the benefit of the Declarant's property
and the Lol, as applicable, a non-exclusive and perpetual easement under,
through and across the Common Areas (exclusive of any portion within a
Building Area), for the installation, operation, maintenance, repair and
repiacement of utility lines. The initial location of any utility lines shall be subject
to the prior written approval or the Declarant, which approval shali not be
unreasonably withheld; provided, however, that it shall in all events be
reasonable for the Declarant to deny its approval if the proposed localion is
within a Building Area. '

(b)  Easemen! Area and Facilities. The easement area shall be no
wider than necessary to reasonably satisfy the requirements of a private or
pubfic utility, or ten {10) feet on each side on the centerline if the easement is
granted to a private party. All utility lines shall he installed and maintained below
ground level, except for (1) ground-mounted electrical transformers and such
other facilities as are required to be above ground by the ulility providing such
service, and (i) temporary utility service required during construction,
rmaintenance and repair of any butldings or improvements located on a Lot.

{c) installation and Maintenance. The installation, operation,
maintenance, repair and replacement or such utility lines shall not unreasonably
intedlere with the use of the improved Common Area or with the normal
operation of any business on the Property. Any parly installing wlility lines
pursuant to the pravisions of this Section shall pay all costs and expenses with
respect thereto, shall cause all work in connection therewith {including general
clean-up and proper surtace and/or subsurface rastoration} to be completed as
quickly as possible and in a manner so as to minimize inlerference with the use
of the Common Area, and shall provide Dedclarant with as-built plans for all such
facilities, including the location of the easement (as determined by a licensed
surveyor), within thirty (30) days after the dale of complation of construction.
Except for any wlility lines instailed by Declarant, the party installing utility lines
shall maintain, repair and replace them at its sale cost and expense. If Declarant
installed a utility line for the exclusive use by the Owner, then the Owner shall
maintain, repair and replace the utility lines which were so installed by Declarant,
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{d) Reioeation of Utility Lines. At any time and from time to time, the
owner shall have the right to relocale any utility lines installed on its Parcel
pursuant to the foregoing grant of easement, provided that such relocation: (i)
shall be performed only after sixty (80) days' prior written notice of the grantor's
intention 10 undertake the relocation shall have been given to Declarant and any
owners affected by the relocation; (ii) shall nat unreasonably interfere with or
diminish ulility service to any Parcel served by the Utility Lines; (iii) shall not
reduce or unreasonably impair the usefulness or function of the wility lines; {iv)
shafl be performed without cost or expense to any other owner; {v) shall be
completed using materials and design standards which equal or exceed those
originally used; (vi) shall have been approved by lhe sarvice provider and any
appropriate governmental agencies having jurisdiction thereof; (vii} shall provide
for the original and relocated area ‘o be restored 1o the original spoecifications;
and (viii} shall not interfere with lhe conduct or operation of the business of any
Occupant. The Lot Owner performing such refocation shall provide as-buill plans
for alt such relocaled utility lines and facilities to those affected by such utility
fines within thirly (30) days after the date of completion of such relocation.

(e} Term. The terms and provisions of this Article V shall survive the
expiration or earlier termination of this Ceclaration.

Seclion 2. Landscaping Easement. The Owner shall be responsible for ihe
instaflation, irrigation, mainienance and replacement of landscaping on any portion of its
Lot designated as landscape areas on the approved Plans and Specifications for such
Lot andfor required 1o be landscaped by the City of Gillelte, which landscaping shali be
maintained in compliance with the reguirements of ail applicable governmental
regulations and ordinances. The Owner hereby grants to Declarant a non-exclusive
easemant for the instaflation, irrigation, maintepance and replacement of landscaping
on any such portions of the Lol i the Owner fails or refuses lo undertake its
responsibilities described in this Seclion with respect ta landscaping, Declarant may
perform such landscape work as may be reasonably necessary to comply with such
requirements, and within thirty (30) days after demand by Declarant, the Owner shall
reimburse Declarant for all costs and expenses incurred by Declarant in connection with

such landscape work, together with a management fee equal to fifteen percenl {15%) of
such costs and expenses.

Seclion3.  No Merger. Notwithstanding Declarani’s or the Owner's ownership
of more than one Lot, the easements granted hereunder shall burden and benefit each
Lot individually, without merger as a result or such common ownership, and upon
conveyance of a Lot so that such Lot ceases 1o be under common ownership, neither
the Owner conveying said Lot nor the owner acquiring said Lot shall need to execute
additional documentation to evidence the existence of said easements, and said

easements shall relale back lo and shell be deemed to have been created as of the
date hereof,
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Secticn 4. Maintenance of Common Areas. Easements and Parking Areas. The
maintenance of the Common Areas, Easements and Parking Areas shall be the
responsibility of the Khan Business Association.

Section 5. Parking Easement. Each Lot Qwner hereby grants to Declarant
and Declarant grants to each Lot Owner a non-exclusive easement for parking in all
platled Parking Areas, which area shall be for the mutual benefit of all Lot Owners, their
employees, guests and patrons,

ARTICLE VI
USE RESTRICTIONS

Section 1. General Uise Restriclions.

{a) Lots with the Planned Linit Commercial Develcpment shall be
restricted as follows:

(i} Lot 1 may be used for any approved commercial use except
it may not be developed into a motel or hotel.

{ii} Lots 2, 3 and 4 shall be used for mote! and hotel complaxes,
oF any other commercial business not specifically prohibited
by thase Covenants.

() No parfion of the Common Areas shall be used for the sale, slorage
or display of merchandisa and no promotions shali be held in the Common Areas
without the prior written consent of Declarant, which consent may be given or
withheld in Dectarant’s sale and absolute discretion.

(c) Lot 1 shali be used for relail sales or office uses which offer retait
services direclly {o the public except for a motel or hotel. No part of the Lot shall
be used for a business or use which: () creates strong, unusual or offensive
odors, fumes, dust or vapors which are chjectionable te Dectarant; (i} is a public
or private nuisance; (i} emits noises or sounds which are ohjectionable 1o
Declarant due to intermittence. beat, frequency, shriliness or loudnass; or (iv)
creates unusual fire, explosive of other hazards.

{d)  No Lot within the Development shall be used for any non-retail use
or for any of the following purposes: a cemetery; mortuary; bookstore or
eslablishment engaged in the business of seliing, exhibiting or delivering
pornographic or obscene materials; junk yard; recycling facility or stock-yaed;,
motor vehicle or boat storage facility; a night club or adult enterlainment facility;
or fuel filling station.

{e)  The Lol Owner shall provide Declarant with written notification of
any propased change in use (and each subsequen! change in use) from the

10
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initial use of any business operation located on the L.ot, and any such change
shall be subject to the prior written approval of Declaranl, which approval shalf
not be unreasonably withheld or delayed. it shall be reasonable for Declarant to
withhold its consent for the following reasons, which are se! foith herein as
examples and are not meant to be an exhaustive lisl; (1) i the use violates this

Declaration, (ii) if the use violates zoning or othar governmental laws, rules
and/or regulations.

Section 2.  Hazardous Malterials.

{8)  Restriclion on Hazardous Materials. No Hazardous Matarial (as
defined in Section 2(c) below) shall be brought upon, kept, used, generated or
stored in or around any Lot with in the Development, except wilh the prior wiitten
consent of Declarant, which consent shall not be unreasonably withheld, and in
comptiance with an applicable Enviranmental Regulations (as defined in Section
2{(e} below), and then only to the extent that such Hazardous Material is
necessary in lhe ordinary course of business conducted on the Lot
Notwithstanding the foregoing, Dectarant's consent shall not be required for the
storage, use or disposal of common household cleansers and degreasers in the
ordinary course of business on the Lot, provided that such storage, use and
dispusal is in compliance with all applicable Environmental Requtations. it shall
be per se reasonabie for Declarant to prohibit underground storage lanks an the
Property. Declarant's approval of any method of use or storage of Hazardous
Materials on the Lot shall in no way limit Declarant's rights and ramedies under
ihis Section 2, nor create any liability on the pan of Deciarant, Withou! limiting
the foregoing, in the event of a violation of any Environmental Ragulation on the
Lot, the Lot Owner shall promptly take all aclions at its sole gxpense as
necessary to comrect such vioiation to the satisfaction of Declarant.

(b)  Indemnity. If any Lot Owner breaches ils obligations under Section
2{(a) above, or if a Mazardous Material is at any lime released or found to exist on
any Lot (except to the extent caused by Declarant), then the Lot Owner shall
indemnify, defend, protect and hold Declarant and its respective ofiicers,
directors, members, employees and agents, and alf other Lot Owners harmless
from and against any and all causes of action, claims, liabilities, losses,
damages, costs and expenses (including reasonable attorneys’ fees and cour
costs) arising out of such breach or the existence of such Hazardous Material,
including without limitation, (i} diminution in value of the Lots, (i) damages for the
toss or restriction on use of rentable or usable space or of any improvement on
the Lots, (ili) sums paid in settiement of, payment of, o in order to comply with
any ciaims, suits, actions, judgments, proceedings or invesligations, (iv)
reasonable consullants’ fees, experts’ fees and incidental costs incurred in
connection with any of the above, and (v) reasonable costs of any investigation
of site conditions or any cleanup, remediation, removal or restoration work
Tequited by any governmental or quasigovernmental authority with jurisdiction.

11
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The obligation to indemnify, defend, protect and hold Declarant harmless as set
forth herein shall survive the expiration of this Declaration.

{c) Definitions. Az used herein, the lerm "Hazardous Maierial" means;
{1} any waste, material or substance {whether in the form of a liquid, a solid or a
gas and whether or not air-borne), which is deemed to be a pollutant or a
contaminant, or 1o be hazardous, toxic, ignitable, reactive, corrosive, dangeraus,
harmiul or Injurious to public health or to the environmenl, and which is or may
become regulated by or under the authority of eny applicable local, state or
federal laws, judgments, ordinances, orders, rules, regulations, codes or other
governmental restrictions or requirements, any amendments or successor(s)
thereto, replacements thereof or publications promulgated pursuant thereto
(coflectively “Environmental Regulations” and individually, an “Environmental
Regulation"): (i) petroleum and hydrocarbons. whether crude or refined, and any
fraction or mixture thereof; (iii} asbestos; {iv) polychicrinated biphenyls; and (v}
any radioactive material. The term "Environmental Requlations” means local,
state and federal faws, judgments, ordinances, orders, rules, requiations, codes
and other governmentai restrictions and requirements, any amendments and
successors thereto, raplacements thereof and publications promulgated pursuant
hereto, which deal with or in any manner relate to Hazardous Malerial.

ARTICLE Vil
MAINTENANCE, TAXES, INSURANCE

Section 1. Maintenance.

{a) Maintenance Stapdards. The Lot Owner shall keep its Lot and the
Common Areas on the Lot at all times in good and clean condition and fepair

and perform all necessary maintenance. Said maintenance shall include, without
limitation, the following:

{b)  Maintaining, repairing and resurfacing, when necessary, all paved
surfaces in a level, smoolh and evenly covered condilion with the type of
surfacing material otiginally installed or such substitute as shall in ali respects be
aqual or superior in quality, use and durability, and re-striping when necessary,

{c) Rermnoving alf ice and snow, papers, debris, filth and refuse and
thoroughly sweeping the area to the extent reasonably necessary to keep the
area in a clean and orderly condition and keeping the Common Area on the Lot
free from any obstructions including those caused by snow and ice and the sale
or display of merchandise:

(d}  Maintaining, repairing, restriping and replacing. when necessary, ail
traffic directional signs, markers and lines:

12
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{e} Keeping the Comrmon Areas within the Lot lighted as required in
this Declaration;

(f Maintaining, repairing and replacing all landscaped areas on the
Lot; operating, maintaining, repairing and replacing, when necessary, avtomatic
sprinkler systems and water lines: and replacing shrubs and other landscaping
as necessary;

{(g)  Maintaining, repairing and replacing, when necessary, all Common
Area walls, including, without fimitation, any screening walls serving buiidings or
retaining walts that are also part of the walls of a building on the Lot;

(h)  Maintaining, repairing, cleaning and replacing, when necessary, all
utility lines not conveyed to any public o private utility and common area lighting
facilities, including light standards, wires, conduits, {famps, baflasts, and lenses,
time clocks and circuit breakers to the extent same are reasonably required;

() Maintaining, repairing and replacing, when necessary, the
monument signs on the Lot;

The foregoing obligations shall include any repairs or replacements which may

become necessary due to damage or destruction of the Common Areas on the
Lol.

Section 2. Take-Qver Right. In the event that any Lot Owner fails or refuses (o
undertake the maintenance obligations set forth in this Section 5 then upon thirty (30}
days prior written notice to the offending Lot Owner, Declarant may al its option but
without any obligation to do so, elect to assume the Lot Owner's maintenance
obligations. The Lot Owner hereby grants to Declaranl, and its contractors, sgents and
employees, a license o enter upan the Lot to operate, maintain, repair and replace the
Cormimon Areas located thereon. In no event sha¥ Deciarant be responsible for security
or traffic supervision, nor shall Declarant be obligated to perfarm repairs and
replacements of the Common Area or Lot in connection with damage or desiruction by
fire or other casualty or in connection with a taking under the powers of enlinent
domain of transfer in lieu thereof. Upon thirty (30) days prior wrillen notice to the Lot

Owner, Declarant may elect to return to the Lot Owner the maintenance obligations set
forth above.

Section 3. Beimbursemant: Lien In the event Declarant is performing the
Common Area maintenance and/or carrying the Common Area liability insurance on the
Lot, then the Lot Owner shall reimburse Declarant the reasonahie costs incurred by
Declarant in connection therewith, plus a management fee equal to fifteen percent
(15%) of such costs to defray administrative expenses, within thirty (30) days after
receipt of Declarant's invoice therefore. if the Lot Owner fails to pay when due ils share
of any invoice for the Common Area maintenante expenses described above {including
the management fee described herein), or any other sums which may he due and owing
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from the Lot Owner to Declarant under this Declaration, then, following any cure period
provided in Aricle IV below, such failure shall constitute a default under this Declaration
and Declarant may thereafter institute legal action against the Lot Owner for
reimbursement, plus interest from the date said bill was due and payable to and
including the date said bill is paid, at the Rate of eighteen percent {(18%) per annum.
Furtheemore, Declarant shall have a lien on the Lot Owner's Lot for the amount of said
expenses and accrued interest as set forth above. The lien provided for in this Section
shall only be effective when filed for record by Declarant as a claim of lien against the
Lot Owner in the office of the recorder' of the county in which the Lot is located, signed
and verified, which shall contain at least: (1) an itemized statement of all amounts due
and payable pursuan! hereto; (i) a description sufficient for identification of the Lot
which is the subject of the lien; (iii) the name of the owner or reputed owner of the Lot
and (iv) the name and address of Declarant. The fien, when so established against the
Lot described in the lien, shall be prior and superior {0 all right, title, inlerast, lien or
claim which may be or has been acquired or attached to such Lot afier the time of filing
the lien. The lien shall be for the use and benefit of Declarant or its successors and may

be enforced and foreclosed in a suit or action brought in any court of competent
jurtsdiction.

Section 4. Taxes and Assessments. The Lot Qwner shall pay or cause to be
paid, prior to delinquency, all taxes and assessments levied with respect to its Lots and
the buildings, improvements and any personal property localed thereon and owned or
leased by the Lot Owner. If a tax or assessment may be paid in installments, the Lot
QOwner may pay such tax or assessment in installments, as and when the same
becomes due and payable. Nothing contained in this Section 4 shall prevent tha Lot
Owner from contesting, at its sole cost and expense, any taxes and assessments with
respect to its Lot, so long as such contest is prosecuted in good faith and with al! due
diligence. At the time that such contest is concluded (including any appeal(s) that may
be necessary and appropriate), the Lot Owner shall promptly pay af such taxes and

assessments determined to be owing, together with all interest, penalties and costs
thereon.

Section 5.  Liability Insurance. The (ot Owner shall, at its sole cost and
expense, maintain the following policies of insurance in full force and effect:

{a}  Commercial general liabifity insurance with a broad form coverage
endorsement {including broad form property damage endorsement) insuring
against claims on account of loss of life, personal injury or property damage lhat
may arise from or be occasioned by the condition, use or occupancy of the Lot
Owner's building and the Common Areas of the Lol, hy the Lot Owner and its
Occupants (the “Lot Owner's Liability Insurance’). The insurance required
pursuant to this Section shall include the following provisions: {i) it shall provide
that the policy may not be canceled or reduced in amount or coverage below the
raquirements of this Declaration, without at leas! thirty {30) days® prior written
notice by the insurer to each insured and to each additiona! insured: (ii) it shall
provide for severability of interests; (iii) it shalt provide that an act or omission of
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one of the insureds or additional insureds which would void or otherwise reduce
coverage, shall not reduce or void the coverage as to the other insureds: and {iv)
it shall provide for contractual liability coverage, naming Decfarant as an
additionat insured, endorsed to cover said Owner's agreement to indemnify as
set out in Seclion 6 below and elsewhere in this Declaration. The Lot Owner
agrees lo furnish to Declarant upon its request a certificate affirming that: (i) such
insurance is in full force and effect; (i) the premiums have been paid in full, (i)
the appropriate parties are designated as additional insureds as required by this
Declaration; {iv) the policy contains any required waiver of subrogation; and {v)
such insurance may not be cancelled or coverage reduced helow the levels
required lo he maintained hereunder without at least thirty (30) days' prior written
notice to all insureds and additional insureds.

(b)  The Lot Owner's Liability insurance shall he carried by an insurance
company of companies qualified to do business in the State of Wyoming and
having limits far boddy injury 10 or personal injury to or death of any person, or
more than one (1) person, or for damage to property, in an amount of not less
than Five Million and No/100 Dollars ($5.000,000.00) combined single limit per
occurrence/aggregate, such coverage to be in a commercial gencral liability form
with at [east tha following endorsements: (i) deleting any employee exclusion on
personal injury coverage; {ii) including coverage for injuries to or caused by
employees; (i} providing for blanket contractual liability coverage {including the
Owner's indemnity obligations cantained in this Declaration), broad torm property
damage coverage and products completed operations, owner's protective and
personal injury coverage; (iv) providing for coverage of employers automabile
non-ownership liability, and (v} if the use of the Lot includes the sale of alcoholic
beverages. including coverage for employer's liability, host liquor tiability, liquor
iability and so-called "dram shop" liability coverage with a combined single Himit
of not less than Three Million and No/100 Dollars ($3,000,000.00) per
occurrence. The Lot Owner's Liabifity Insurance shall be made on an
“occurrence” basis and not on a "claims made” basis. The insurance referenced
in this Section may be provided under (i) an individual policy covering this
lacation, {ii) a blanket policy or policies which includes other liabilities, properties
and locations of the Owner, so long as the amount and coverage of insurance
required 1o be carried hereunder is not diminished, or {ifi) a combination of the
foregoing insurance programs. To the extent any deductible is permitted or
allowed as a part of any insurance policy carried by the Lot Owner in compliance
with this Section, the Lot Owner shall be deemed to be covering the amount
thereof under an informal plan of self-insurance: provided, however, that in no
event shall any deductible exceed $25,000.00.

{c) Property insurance. The Lot Owner shall cause to be carried 100%
full insurable replacement cost fire and extended coverage “all risk" property
insurance on all buildings and improvements {including Common Area
improvements) on #s Lot in an amount at ieast sufficient to raze and demolish al
the buildings and improvements located on the Lot. Any such insurance shall
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otherwise conform to the provisions with respect to insurance conlained in
Section 5.

Section 6. Indemnification by Qwners. Each Owner shall defend, indemnify
and hold any other Owner harmless for, from and against any and alt damages,
habilities, losses, actions, claims, cosls and expenses (including reasonable attorneys’
fees and cour costs and reasonable altorneys' fees and court costs on appeal) (1) in
collection with the loss of life, personat injury andfor damage to property arising from or
out of any occurrence in or upon the indemnifying Owner's Lot, or occasioned wholly or
in part by any grossly negligent or willful act or omission of the Owner or its Occupants;
{i§) occurring in the interior of any building constructed on the indemnifying Owner's Lot,
unless caused by the grossly negligent or wilifuf act or omission of the indemnified
Owner; (iif) in conneclion with the failure to comply with the provisions of this
Deciaration; (iv} in connection with any act or omission of such Owner. If Declarant
shall, without fault, be made a parly to any litigation commenced by or against the Lot
Owner, or if Declarant shall, in its reasonable discretion, determine that # must
intervene in such litigation o protect its interest hereunder, then the Lot Owner shall
defend Declarant using attorneys reasonably satisfactory lo Declarant and shall pay all
costs, expenses and reasonable attorneys' fees and costs in connection with such
litigation. Declarant shall have the right to engage its own attorneys in connection with
any of the provisions of this Section 6 or any of the provisions of this Declaration,
including, but not limited to, any defense of or intervention by Declarant, notwithstanding
any contrary provisions of the laws or court decisions of the State of Wyoming.

Section 7. Mutual Release. Each Owner (the "Releasing Pary") hereby
releases and waives for itself, and each person claiming by, through or under it, the
other Owner (the "Released Party") from any Wability for any loss or damage to all
property of such Releasing Party localed upon any portion of the Properly, which loss or
damage is of the type covered by the insurance required to be maintained under
Section 5 hereof, irrespective either of any negligence on the part of the Relsased party
which may have contributed to or caused such loss, or of the amouni of such insurance
required or actually carried, including any deductible or self insurance reserve. Each
Owner agrees to use its reasonable efforts to obtain, if needed, appropriate
endorsements o its policies of insurance with respect o the foregoing release;
provided, however, that failure to obtain such endorsements shalt not affect the release
hereinabove given. Each Owrer ("Indemnitor") covenants and agrees to indemnify,
defend and hold harmless each other Ownar {“indemnitee”} from and against ali elaims
asserled by of through any Permittees of the Indemnitor's Lot for any loss or damage to
the property of such Permittee located upon the Indemnitor's Lot, which loss or damage
is covered by the insurance required to be maintained under Section 5 above,

irrespective of any negligence on the part of the indemnitee which may have contriputed
to or caused such loss.

Section 8,  Walver of Subrogation. The Owners and Occupants each hereby
waive any rights one may have against the other on account of any loss of damage
occasioned to an individual Owner or Occupant, or its respective property, either reat or
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personal, arising from any risk generally covered by fire and extended coverage
insurance and from airy risk covered by insurance then in effect. In addition, the Owners
and Occupants, for themselves and on behalf of their respective insurance companies,
waive any right of subrogation that any insurance company may have against the
Owners and Occupants. The foregoing waivers of subrogation shall be operative only
so long as availeble in the State of Wyoming and provided further that no policy of
insurance is invalidated thereby. :

ARTICLE Vilt
KHAN BUSINESS ASSOCIATION

Section 1. Membership. Each Lot Owner shali be required to be a member of
the Khan Business Association (the “Association”) and to contribute its proportionate
share of the expenses of the Association.

Section2. Duties _and Responsibilities. The Association shall have the
responsibility of operating and maintaining the Common Areas, Easements, Parking
Areas and private roads within the Khan Planned Unit Commercial Development.

Section 3.  Assessments. The Association shall have the power to assess
each Lot Owner for its proportionate share of the costs and expenses incurred by the
Association in carrying out its obligations.

Section4.  Lien for Non-Payment. Any Lot Owner which fails to pay its
proportionate share of such costs and expenses wilhin sixty (60) days of the billing
therefore, shall be subject to the filing of a lien against the real property by the
Association for the amount of such share, plus costs and attorney fees. The foreclosure
of such lien may be enforced pursuant lo Wyorning Law,

ARTICLE 1X
GENERAL PROVISIONS

Section 1. Successors and Assigns: Covenants Running with the Land. This
Declaration shall inure to the benefit of and be binding upon the Owners, their heirs,
personal representatives, successors and assigns, and each Owner shall be liable for
the performance of all covenants, obligations and undertakings herein sst forth.

Section 2. Term. Excepl as otherwise provided in this Declaration with respect
to certain easements and other obligations which are to survive the expiration af this
Declaration, this Declaration shall terminate and be of no further force or effect on thal

date which is sixty-five (65) years from the date set forth in the initial paragraph of lhis
Declaration.
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Section 3. Default.

(@) Notice and Cure Period. In the event any party fails to perform any
provision of this Declaration, which failure continues for a period of thirty {30}
days after receipt of written notice specifying the particulars of such failure, such
failure shall constitite a default under tins Declaration and any other party may
thereafter institute legal action against the defautting party for specific
performance, declaratory or injunctive relief, monetary damages or any other
remedy provided by law; provided, however, that the defaulting party shall nol be
deemed to be in default if such failure to perform cannot reasonably be rectified
within said thirty (30} day period and such party is diligently proceeding to rectify
the particulars of such failure. The foregoing shall be in addition to any olher
remedies expressly provided for in this Declaration. Each Owner agrees by
acquiring a Lot that the violation of any of the covenants, conditions or
restrictions in this Declaration may result in damages which are difficult or
impossible to determine in amount, and therefore equitable remedies to enjoin
lhe violation hereof may be appropriate. Therefore, in addition to any other
remedies set forth herein, Declarant shall be entitled to seek temporary and
permanent injunclions against the breach of any of Ihe provisions hereol it is
expressly agreed that no breach of or default under this Declaration shall entitle
any party 1o terminate this Declaration, but such limitation shall not affect in any
manner any other rights or remedies which such parly may have hereunder or
by reason or any breach of or default under this Declaralion or al law or in
aquity.

{b}  Seif-Help. In the event the Lol Owner fails to petform any lerm or
provision of this Declaration, then, upon the expiration of the cure period
provided in Section 3{a) above (provided, however, thal in an emergency no
notice shall be required), and upon a.11 additional ten (10) days' prior written
notice, Declarant shall have the right, but not the obfigation; to enter upon the
Lot to cure such default for the account of and at the expense of such Lol
Owner, unless the Lot Owner commences lo cure such default within such ten
{10} day period and thereafies diligently pursues such cure. If Declarant
exercises its self-help right, then, within ten {10) days after receipl of an invoice
frarn Daclarant, the Lot Owner shall reimburse to Declarant afl costs reasonably
incurred by Declarant in curing such default, plus an administeative fee equal to
fifteen percent (15%) of such costs. The foregoing shall be in addition to ali other
remadias provided for in this Declaration or under applicable law. No hreach of
or defaull under this Declaration shall entile a pary to lerminate this
Declaration, but such limitation shall not affect in any other manner any other
rights or remedies which such party may have hereunder or at law or in equity.

Section4.  Amendment: Termination. This Declaration may not be modified or
terminated in any respect whatsoever by the Lot Owner. Declarant {or any successor
Owner of the Property) may modify or lerminate this Declaration only with the consent
of the Lot Owner which consent shall not be unreasonably withheld, conditioned or
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delayed, and then only by written instrument duly executed and acknowledged by alf
the Lot Owners, duly recorded in the office of the recorder of the county in which the
Parcels are located.,

Section 5. Multiple Owners. If the Lot is owned by more than one person, then
all of such persons shall agree among themselves by a 5% majority of ownership
interests and designale in writing to the other parties a single person or enlity who is
entilled to act as the Lot Owner for the Lot. i the Qwners of the Lot cannot agree who
shall he entitled 1o act as the Lot Owner for the Lot, or if the Qwners fail to designate the
single person ar entily who is entitled 1o act as the “panty” for the Lot within thirty {30)
days afler receipt of a request to do so from any other party, then such other panies
shall designate one of the Owners to act as the "party” for that Lot.

Seclion 8. Nolices. All notices given pursuant {0 this Declaration shall be in
writing and shall be given by personal delivery, of by United States mail (certified, return
receipl requested), or by United Slates express mail or other established express
delivery service (such as Federat Express, DHL and United Parcel Service}, postage or
delivery charges prepaid, addressed 1o the person and address specified below or, in
the absence of such designation, to the person and address shown on the then current
real property tax rofis in the county in which the Property is located. Afl notices o
Declarant, either in its capacily as owner of a Lot, shall be addressed as follows:

Tower West Hoidings, LLC
Alin: Aftab Khan

109 N, US Highway 14-18
Gillette, Wyoming 82718

Each party may change the person and address to which notices are to be given, upon
written nolice to the other parties. All notices given pursuant 1o this Declaration shali be
deemed given upon receipt. Far the purpose of this Declaration, the term “receipt” shali
mean the earliest of any of the following: (i) the date of delivery to the address specified
pursuant to this section as shown on the return receipt; (i) the date of actual receipt by
the person or entity specified pursuant to tills section; or (iii) in the case of refusal to
accept delivery or inability to deliver, the earlier of (A) the date of the atternpled delivery
or refusal to accept deiivery, (B) the dale of the postmark on the return receipt, or (C)
the date of receipt of nolice of refusal or notice of nondelivery by the sending party,

Section7.  Waiver. The failure of a party to insist upon strict performance of
any of the terms, covenants, conditions or agresments contained herein shall not be
deemed a waiver of any rights or remedies that said party may have, and shalt not be
deemed a waiver of any subsequen! breach or default in the performance of any of the
covenants, conditions end restrictions contained herein by the same or any other
person or entity,

Section 8,  Attorneys Fees. If any party initiates or defends any legal action or
proceeding to enforce or interpret any of the terms of this Declaration, the prevailing

19




908824  acex 2360 of PHOTDS pags 00343

panly in any such action or proceeding shall be entitied to recover from the losing party
ils reasonable costs and attorneys’ fees {including costs and attorneys' fees on any
appeal).

Section 9. Partial Invalidity. If any term or provision of this Declaration or the
application hereof 1o any person or circumstance shall to any extent be iavalid or
vnenforceable, then the remainder of this Declaration and the application of such term
or provision 10 other persons or circumstances shall be unaffected thereby, and each
term and provision of this Declaration shall be valid and enforceable to the fullest extent
permitted by law.

Seclion 10.  No Parnership. The provisions of this Declaration are not intended
to create, nor shall they in any way be interpreted or construed to create, a joint venture,
partnership or any other similar relationship between the parties. Each party shall be
considered a separate parly and no party shall have the right t0 act as agent for
another, unless expressly authorized 1o do so herein of by separate written instritment
signed by the party to be charged.

Section 11, Joint and Several. If any pary herelo is composed of more than
one person or entily, then the obligations of such parly shall be joint snd several.

Section 12.  Recarding. This Declaration shall be recorded in the office of the
recorder of the county in which ihe Property is located.

Section 13.  Time of Essence, Force Majewre. Time is of the essence with
respect lo the parformance of each obligation of this Declaration. Whenever
performance is required by any person or entity hereunder, such person of enlity shall
use all due diligence to perform and take all necessary measures in good faith to
perfarm; provided, however, that if completion of performance shali be deiayed at any
time by reason of acts of God, war, civil cormmotion, riots, strikes, pickating or other
lapor disputes, unavailability of labor or materials, damage to work in progress by
reason of fire or other casually, or any other cause beyond the reasonable control of
such person or entity, then the time for performance as herein specified shall be
extended by the amount of the delay actually so caused. Notwithstanding the foregoing,
the provisions of this section shalt not operate 1o excuse any person or entily from the
prompt payment of any monies required by this Deciaration to be paid.

Section 14.  Mortgage Protection. Notwithstanding anything in this Declaration to
the contrary, no breach of this Declaration shall defeat or render invatid the lien of any
mortgage or deed of trust made in goad faith and for value, but this Dectaration shall be
binding upon and effective against any parly hereto whose title is acquired by
foreciosure, trustee’s sale, deed or conveyance in fieu foreciosure or otherwise.

Section 15.  Variances. Were appropriate, Declarant may, in its sale and
subjective discretion, grant variances ta the provisions hereof, where strict adherence 1o
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the requirements of this Declaration or any architectural standards aestablished by
Declarant would, in the judgment of Declarant, cause undue hardship.

IN WITNESS WHERE, THIS DECLARATION HAS BEEN EXECUTED AS THE
DAY AND YEAR FIRST ABOVE WRITTEN,

TOWER WEST HOLDINGS, LLC

wrem

By: - e T
FTAB KHAN

Manager

STATE OF WYOMING }

} ss.
County of Campbeil }

+h
T The foregoing instrument was acknowledged befors me this A5 day of
{ /a

ned e P‘J . 2006, by AFTAB KHAN, Manager of Tower West Holdings, L1.C.

WITNESS my hand and official seal,

' phungd)

Kotary Public I/

My Commission expires: Q,L(aﬁ{ LAY _Mf)@g
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